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SUMMARY

California’s pretrial system is poised for reform. In 2018, the governor signed
Senate Bill 10 (SB 10) to eliminate money bail and require the use of risk
assessment tools when making pretrial release decisions. The law was put on
hold after a challenge by the bail industry. VVoters will decide its fate in a hotly
debated November 2020 referendum on Proposition 25. Proponents argue SB
10 would reduce jail populations while promoting public safety and court
appearances, but critics express concern about the bill’s potential impact on
crime and racial inequities.

The referendum will come amid widespread upheaval in the criminal justice
system, from recent large-scale protests against racial injustice and police
violence to concerns about the rapid spread of COVID-19 in jails and prisons.
To address the latter, in April 2020 the Judicial Council issued a temporary
zero-bail order for lower-level offenses, which may have served as a partial test
case for SB 10’s reforms. However, data availability precludes us from
determining the extent to which it affected pretrial release. In this report, we
instead use the most recent data available to estimate the impact of SB 10’s
shift to pretrial risk assessments on some release decisions.

= Thirty-eight percent of arrestees would likely undergo risk
assessment each year. We estimate that at least 311,000 people would
undergo risk assessment annually, ranging from fewer than 110 people in
Mono County to more than 78,000 people in Los Angeles County. Local
differences in population size, the prevalence of arrest, the share of
felonies, and the share of bookings all contribute to this variation. The
decline in tax revenue following the pandemic is projected to strain the
state budget, raising questions about how the state will cover additional
costs that may be associated with conducting these assessments.

= One-quarter of booked arrestees would likely see changes in when
they are released. About 142,500 misdemeanants (39.6% of booked
misdemeanants) who are currently detained or released after about two
days would instead likely be released within 12 hours. Research suggests
people who are released within a day may be less likely to be rearrested
and more likely to meet their court dates, compared with those held for
two to three days. By contrast, about 3,000 felons (1.3% of booked
felons) who are currently released in a few hours would likely be held up
to 36 hours for risk assessment. Depending on the outcome of their
assessment, they may be detained during the pretrial period.

« Existing inequities in arrest, booking, and criminal history would
likely lead African Americans to be held more often for risk
assessment than other racial groups. For example, SB 10 requires
counties to conduct a risk assessment after a felony booking, and African
Americans are disproportionately booked after a felony arrest, rather
than cited and released. Altogether, risk assessment rates for African
Americans would far exceed those of other Californians: 49 percent of
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booked African Americans would be held for risk assessment, compared to 37 percent of whites and
Latinos, and 36 percent of Asian Americans.

= Greater consistency in booking practices could mitigate some racial inequity. If counties booked
all arrestees who meet the risk assessment criteria, racial inequity in pretrial detention could be
reduced. But such a policy would lead to more jail bookings, which would carry costs for counties and
the state and could lead to poorer criminal-justice and employment outcomes for detainees.

Our analysis suggests that SB 10 would likely achieve the goal of releasing more people sooner, but it would
not address longstanding inequities in bookings and arrests. As the state continues its efforts to improve
pretrial processes, it will be vital to thoroughly evaluate the existing system and the impacts of any future
reforms. Currently, many counties and the state are not collecting and reporting comprehensive data on the
number of people released and detained—with or without paying bail—and how long they are detained.
Tracking this information is a necessary first step that would help guide counties and the state toward a more
effective and equitable criminal justice system.
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Introduction

In November 2020, voters will decide the fate of Senate Bill 10 (SB 10) by referendum on Proposition 25. The
bill, which was signed into law in 2018 and then stayed shortly thereafter, would radically alter California’s
pretrial justice system by eliminating money bail, establishing pretrial services in every county, and instituting a
risk-based release system (Bonta 2018; PDRW 2017). If voters approve Proposition 25, California would be the
first state in the nation to abolish money bail, which currently allows people to secure pretrial release by paying a
fee after booking.! If voters reject Proposition 25, the current money bail system will remain in place.

The motivation behind SB 10 stems from concerns over the high levels of pretrial detention and long-standing
inequities in detention rates.? Pretrial detention—which refers to holding people accused of crimes in jail instead
of releasing them back into the community—is widespread in California. Previous PPIC research has found that
the majority of California’s jail inmates are pretrial detainees; only about half of misdemeanants and one-third of
felons are released within a few days of arrest. PPIC research also shows that California’s bail amounts—the
highest in the nation—have contributed to the state’s high rates of pretrial detention (Tafoya 2013, 2015; Tafoya
etal. 2017).

There are also substantial racial disparities in who secures pretrial release. For example, among people booked
into jail in 12 representative California counties between October 2011 and October 2015, 55 percent of Asian
Americans and 49 percent of whites were eventually released, but only 38 percent of Latinos and 34 percent of
African Americans were (Tafoya et al. 2017). These disparities can have far-ranging consequences: research finds
that pretrial detention can negatively affect detainees’ long-term outcomes, including employment and social
safety net access (Dobbie, Goldin, and Yang 2018; Heaton 2020; Leslie and Pope 2017; Stevenson 2018).3 Even
just two or three days in pretrial detention may have a negative effect on criminal justice outcomes such as getting
rearrested or failing to appear in court.*

The current pretrial decision-making process also lacks transparency and consistency. Research into how release
decisions are made indicates that those who make release decisions—Ilaw enforcement officers, pretrial services
officers, and judges—prioritize different information and are not required to indicate how they arrive at their
decisions, which results in inconsistent and inequitable outcomes, particularly for racial minorities and people
with lower incomes (Arnold, Dobbie, and Hull 2020; DeMichele et al. 2018b; Mclintyre and Baradaran 2013).
Empirical evidence also suggests that release decisions are often inaccurate. Some people who are safe to release
are incarcerated and some people who may compromise public safety go free (Berk et al. 2014; Kleinberg et al.
2017; Baradaran and Mclntyre 2011). The use of money bail may exacerbate these inaccuracies and inequities if,
for example, higher-risk people who can afford to pay bail are released, whereas lower-risk people who cannot
pay bail are detained (PDRW 2017).

1 This is typically done through a bail bondsman (Tafoya 2013).

2 This bill codified recommendations from a 2017 report by the Pretrial Detention Reform Workgroup (PDRW), which was established by the Supreme Court of
California to study pretrial policies and potential reforms.

3 Each of these studies compared the outcomes of people who were released within a few days to those of people held longer by leveraging the random assignment of
judges at arraignment. Dobbie, Goldin, and Yang (2018) compared the outcomes of those who were released within three days to those of people who were detained
longer. Leslie and Pope (2017) compared the outcomes of those who posted bail with the outcomes of those who were remanded or for whom bail was set but not
posted. Stevenson (2018) compared the outcomes of those who posted bail within three days to those who did not.

4 Christopher Lowenkamp and his colleagues (2013) found that people released within two to three days were 1.09 times more likely to fail to appear in court and 1.26
times more likely to be rearrested for any crime than people released within a day. These relationships vary in magnitude for different subpopulations but are positive
and statistically significant across race, gender, and offense type (felony versus misdemeanor), and for individuals assessed as low and medium, but not high, risk.
Similarly, Alexander Holsinger (2016) found that those held for two to three days were 60 percent more likely to fail to appear in court than those held for one day.
Together, these studies suggest that, if people are released within one day, rather than two or more, some negative consequences of detention might be mitigated.
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To address these issues, SB 10 would mandate pretrial risk assessments as an alternative to money bail.> These
assessments rely on research-based statistical models to make predictions about an arrestee’s likelihood of getting
rearrested and/or failing to appear in court.® Judges and pretrial services officers will consider people’s assessed
risk levels (e.g., high, medium, or low) when making decisions to release or detain. These tools hold promise but
also have potential pitfalls (Harris, Goss, and Gumbs 2019). They can address some inconsistencies, inaccuracies,
and inequities because they can transparently predict risk in the same way using the same information for all
people. However, they do not address other issues that can lead to inequitable outcomes, such as the use of biased
historical data and misinterpretation of risk predictions.

The debate over SB 10 has been intense. Proponents of bail reform have argued that the bill would reduce pretrial
detention rates with little impact on public safety (Bonta 2018; Grant 2019). Additionally, supporters maintain
that money bail unfairly privileges those who can pay for their release over those who cannot. However, some
opponents have argued that pretrial detention rates will skyrocket under SB 10 (Tyler 2018; Adler 2018). And
others contend that even if pretrial detention rates fall, public safety will suffer (Westervelt 2018).

Perhaps the most persistent argument against SB 10—and pretrial risk assessment more generally—is that it will
exacerbate existing racial inequity in pretrial release rates (HRW 2018). Prior research indicates that risk-based
systems of determining pretrial release could exacerbate inequity—but that tendency can be mitigated if those
systems are implemented cautiously (Angwin et al. 2016; Kleinberg et al. 2019; Mayson 2019; PJI 2017; Picard et
al. 2019; Starr 2014; Tonry 2014). To help address this criticism, in 2019 the legislature passed SB 36, which
requires regular testing of risk assessment tools, including evaluations of whether they propagate “bias or
disparate effect based on gender, income level, race, or ethnicity.”’

Despite heated arguments on both sides, there is a lack of research-based evidence to inform this debate—even
though eliminating money bail has a recent, temporary precedent in California. Amid government shutdowns at
the onset of the COVID-19 pandemic in spring 2020 and concerns about the rapid spread of the virus through jails
and prisons, the Judicial Council issued a statewide order that set bail at $0 for misdemeanors and some
nonviolent felonies.® This zero-bail order, which remained in effect from April 13 through June 20, aimed to
assist counties in further reducing jail populations by curtailing pretrial detention.® Unfortunately, any impact the
order may have had on pretrial release, jail populations, or pretrial misconduct remains unknown. Although the
Board of State and Community Corrections (BSCC) made real-time jail booking and release information publicly
available beginning in April, the state lacks comprehensive data on money bail amounts, pretrial release rates, and
the prevalence of pretrial misconduct.

Instead, this report aims to shed light on how SB 10 would affect some pretrial release decisions using the most
comprehensive data available: the California Department of Justice’s Monthly Citation and Arrest Register and
prior PPIC research based on a collaborative data effort between the BSCC, PPIC, and 12 representative
California counties (Tafoya et al. 2017). However, due to data limitations, there are critical parts of the debate that

5 Prior to SB 10, advocacy groups promoted pretrial risk assessment as an alternative to money bail (Amatya et al. 2017; Rabuy and Kopf 2016; HRW 2017; Mamalian
2011; PJI 2013). Individual counties then implemented pretrial risk assessments, often with the help of research and advocacy organizations (Harris, Goss, and Gumbs
2019; Levin 2012; Lovins and Lovins 2015; Robertson and Jones 2013). The state legislature entertained, but did not pass, several bills aimed at pretrial reform (Bonta
2018).

6 For more information on these tools, see Harris, Goss, and Gumbs (2019).

7 This bill would remain in effect even if SB 10 is repealed and the counties that currently use risk assessment tools will need to adhere to its tenets. Several court
challenges to money bail will also remain ongoing. For instance, the Supreme Court of California has yet to rule in In re Humphrey and could still declare money bail
unconstitutional independent of the outcome of the referendum. See Technical Appendix A for more information.

8 This was one of dozens of shifts in state and local pretrial policies. Within the judicial branch, the Judicial Council issued numerous other orders modifying court
operation and all county courts followed suit, issuing orders of their own (California Courts 2020a).

9 Even prior to the zero-bail order, each county had independently reduced its jail population—some by more than 50 percent—by releasing some inmates early and
booking fewer arrested people into jail (Hayes and Harris 2020; Lofstrom and Martin 2020).
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our analysis cannot inform. First, we cannot determine how SB 10 might affect release decisions at or after
arraignment, when formal charges are presented and defendants enter a plea. Instead, we examine how our
estimates of current pre-arraignment release rates compared to those likely under SB 10. Second, we cannot
examine whether or how eliminating money bail might affect pretrial detention because we cannot determine
current rates of release or detention on bail.

This report begins with an overview of the current system governing pretrial release and describes how pretrial
decisions would be made under SB 10. We then describe the data used in our analysis. Next, we explore how SB
10 would affect pretrial release decisions. We then investigate racial disparities currently and under SB 10,
including disparities in holds for risk assessment and what could be done to mitigate that inequity. We also
examine how the use of pretrial risk assessments could affect counties. We conclude with a discussion of the
policy implications of our work.

How Pretrial Release Works Now

Pretrial refers to the time between arrest and when charges are resolved through dismissal, plea, or trial. Early in
this period, law enforcement officers, pretrial services officers, and judges make decisions about whether to
release or detain arrestees. Arresting officers can choose to cite and release people or take them into custody to be
booked. Booking officers can choose to release people after they are booked or admit them to jail, pretrial
services officers may make pretrial risk assessments and a release recommendation (this step is currently optional
but would be mandatory under SB 10), and judges can release or detain people prior to and at arraignment
(Tafoya et al. 2017). Figure 1 illustrates this process. According to current California law, pretrial release
decisions should be based primarily on whether arrested individuals pose a threat to public safety and secondarily
on whether they will appear in court.

FIGURE 1
Release and detention decisions occur at many different points in the pretrial period
Detain Detain
Arrest —> Book : rretrial I - Arraign E— Case
I Assessment | 9 Resolves
Cite and Release Release Release
Release

SOURCE: Author illustration.

NOTE: Dotted lines indicate an optional step in the current system. Defendants can be released between arraignment and case resolution
by, for example, paying bail or further petitioning the court.
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Practices governing pretrial release differ across the state. Counties’ pretrial investigation processes vary
considerably, as do their policies governing pretrial risk assessment and bail.2° Some counties may not perform
pretrial investigations at all (CSJ 2015; PDRW 2017). As of 2019, pretrial services investigations in 49 of
California’s 58 counties may have included risk assessment. Counties that have implemented pretrial risk
assessment use different tools, each of which requires different data (criminal history, demographic, and/or
socioeconomic) to predict the risk of different kinds of pretrial misconduct (rearrest, failure to appear in court, or
both) (Harris, Goss, and Gumbs 2019). In counties that use pretrial risk assessment tools, pretrial services
officers may release arrestees prior to arraignment based on assessment results. Since California lacks a statewide
bail schedule, judges create bail schedules in each county, which has led to substantial variation in standard bail
amounts for the same crimes. For example, bail for first-degree robbery is $25,000 in Fresno and $200,000 in San
Bernardino County (Amatya et al. 2017; Tafoya 2013).12

Pretrial Release under SB 10

If the November 2020 referendum passes, SB 10 will become law statewide. The goals of pretrial justice—
promoting court appearances and public safety—will remain the same. How they might be achieved will differ.!3
In particular, pre-arraignment release processes that currently vary across counties will be governed by a standard,
statewide process that begins at booking; the process for arrestees who are cited and released will remain the
same.

As shown in Figure 2, under SB 10, all counties would conduct pretrial investigations for people arrested for
felonies after they are booked into jail and before they are arraigned. Counties would also conduct investigations
for people booked for misdemeanors who meet certain criteria (see textbox on page 10 for the ten primary
exclusion criteria).'® The pretrial investigation for felony arrests and misdemeanor arrests meeting the exclusion
criteria must include risk assessment using a validated pretrial risk assessment tool.'® The investigation should
generally be completed within 24 hours but can be extended up to an additional 12 hours. Thus, people arrested
for felonies or who meet at least one of the exclusion criteria may be held for up to 36 hours for assessment.

10 American Bar Association (ABA) pretrial services standards specify that the information gathered during a pretrial services investigation “should include factors
shown to be related to risk of flight or threat of safety of any person or the community and to selection of appropriate release conditions.” Factors the ABA deemed
potentially worthy of consideration include a vast swath of legal and extralegal factors that individual counties may or may not consider, such as “the person’s
character, physical and mental condition, family ties, employment, financial resources, length of residence in the community, community ties, past conduct, history
relating to drug or alcohol abuse, criminal history, and record concerning appearance at court proceedings” (ABA 2007, 12).

1L As of last year, 18 counties used the Virginia Pretrial Risk Assessment Instrument (VPRALI); 17 counties chose the Ohio Risk Assessment System (ORAS); four
counties used the Public Safety Assessment (PSA); two used the Correctional Offender Management Profiling for Alternative Sanctions (COMPAS); and four counties
used their own instruments. Since that time, a few counties, including Los Angeles and Santa Clara, have either adopted or are considering adopting the PSA.

12 As another example, bail for petty theft with priors is $5,000 in San Francisco County and $50,000 in San Bernardino County.

13 See Technical Appendix A for a discussion of the history of pretrial reform nationally and in California. See Harris, Goss, and Gumbs (2019) for a discussion of the
goals of pretrial justice and the tradeoffs inherent in them.

14 The Judicial Council will also establish statewide rules of court. Counties will then be able to augment those rules within the Judicial Council’s framework.

15 Deciding which crimes meet exclusion criteria was and remains a political choice. However, preventative detention is currently allowed for many of these criteria,
such as prior threats to witnesses. See Technical Appendix A for more information on the situations in which preventative detention is allowed.

16 In addition to a pretrial risk assessment using a validated pretrial risk assessment tool, a pretrial assessment services (PAS) investigator must gather information on
the current charge, criminal history, and three-year failure to appear (FTA) history of each arrested individual. Supplemental information that may affect court
appearance or public safety may also be collected.
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FIGURE 2
SB 10 would standardize the decision-making process for pre-arraignment release and detention

Jail Booking
Misdemeanor ‘/ \‘ Felony
Offense Offense
Release within 12 NO Dfoagr"'{rg;::e VES PAS Investigation

hours ir < > PTRA within 24 hours

hours of booking exclusions apply? ( )
Low Medium Risk High
Pl Risk Risk

elease on own Do l
r-:-cn_:lgnizanco; NO additional / \\‘
may include least exclusions Do additional
restrictive conditions apply? exclusions apply? Detain uniil
YES YES NO arraignment
o / |
Is court /
review NO
available? Can release Release on own
conditions assure recognizance
+— NO YES —* npublicsafetyand YES —» or supervised with
return to court? least restrictive
conditions,

SOURCE: Author illustration adapted from “SB 10: Prearraignment” (California Courts).

NOTES: "PAS” refers to pretrial assessment services; "PTRA" refers to pretrial risk assessment.

Following the pretrial investigation, individuals assessed as high risk are to be detained until arraignment, which
by statute should take place within two days of arrest, but in practice can take far longer.!” By contrast,
individuals assessed as low risk who do not meet additional exclusion criteria are to be released on their own
recognizance.*® Although additional conditions of release (e.g., drug testing) may be applied, statutorily they
should be the least restrictive nonmonetary conditions that promote public safety and court appearances.*® Only if
no such conditions exist should a person be detained.

Individuals assessed as low risk who meet the additional exclusion criteria would follow the same path as those
assessed as medium risk. Release decisions for these individuals hinge on whether and under what conditions they
can be released without threatening public safety or missing court dates. If law enforcement officers, pretrial
services officers, or judges do not think these goals can be met, these individuals will be detained until
arraignment. Others should be released under the least restrictive conditions possible.

17 Statutorily, people must be arraigned within 48 hours of arrest (Cal. Penal Code § 825). However, weekends and court holidays mean that people are often detained
longer (California Courts 2019, 2020b). According to a UCLA report, it is not uncommon for arrested people to wait six days to be arraigned (Amatya et al. 2017).

18 Additional felony arrest exclusion criteria are a “crime for which the person arrested was committed with violence against a person, threatened violence or the
likelihood of serious bodily injury, or one in which the person committing the offense was personally armed with or personally used a deadly weapon or firearm in the
commission of the crime, or personally inflicted great bodily injury in the commission of the crime” (Chapter 244 2019, 91).

19 These conditions are known as graduated sanctions, restrictions and requirements that allow pretrial services officers to keep closer watch on people released during
the pretrial period. They might include regular reporting to a pretrial services officer, regular drug testing, or electronic monitoring (Tafoya 2015). Under SB 10,
individuals “shall not be required to pay for any nonmonetary condition or combination of conditions imposed” (Chapter 244 2019, 91).
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Primary SB 10 Exclusion Criteria
People who are booked for misdemeanors and who meet one or more of the following
criteria would be subject to risk assessment under SB 10.
1. The arrestincludes misdemeanor domestic violence or stalking.*
2. The arrest includes a misdemeanor sex offense.*

3. The arrest includes misdemeanor driving under the influence (DUI) in which
injuries result, the driver has a blood alcohol content greater than 0.20, or the
arrest is the third DUI arrest in 10 years.

The arrested individual is on probation or parole.
5. The arrested individual is pending trial or conviction.

The arrested individual was convicted of a serious or violent felony within five
years.*

7. Three or more warrants for failure to appear in court were issued for the arrested
individual in the past 12 months.*

8. The arrested individual committed a restraining order violation in the past five
years.

9. The arrested individual violated conditions of pretrial release in the past five
years.

10. The arrested individual was previously convicted of threatening a witness.

Note: * indicates that we can approximate the criterion in our analysis.

Data Sources and Limitations

Our analysis draws on two main sources of data. Prior PPIC research provides some information about whether
people who are booked into jail are likely to be released within a few hours after booking, released on bail within
the few days between booking and arraignment, or detained longer (Tafoya et al. 2017). We apply this
information to data from the California Department of Justice’s Monthly Citation and Arrest Register (MACR).
The MACR data provide offense-level information for all recorded arrests in the state between 2010 and 2015, as
well as information on demographics, law enforcement agency and jurisdiction, arrest offense, arrest date, and
whether the arrest led to a booking or cite and release. We rely primarily on data from 2015 because it is the most
recent data available after the passage of Proposition 47, which changed the level of many nonviolent offenses
from felony to misdemeanor.?® We construct five-year arrest histories to determine the number of people arrested
and approximate some of the exclusion criteria (see textbox above).?

20 The pre-Proposition 47 period is not comparable to the post-Proposition 47 period in this context—fewer people were charged with drug and property felonies after
Proposition 47 (Bird et al. 2018). Our exclusion measure for having been convicted of a serious or violent felony in the past five years is not affected because
Proposition 47 did not affect charging for violent and serious crimes. In addition, the unsentenced population in California jails has remained relatively stable since
Proposition 47. About two-thirds of California jail inmates are unsentenced.

2L The 2015 arrest numbers reflect arrests of non-incarcerated adults who were not disposed through release to another agency (i.e., the arrestee was released without
complaint or a complaint was sought). We assume those who are released to another agency are unlikely to undergo risk assessment until they reach their destination—
if at all (e.g., in the case of those released to federal custody or escapees returned to jail, prison, or alternative programs). Similarly, those who were incarcerated (e.g.,
prison assault or escape) at the time of their offense would not be eligible for pretrial release. The 2015 arrest numbers we report exclude 51,225 arrests that lack the
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Figure 3 shows the decision points in the pretrial period, with dark gray indicating the points for which we can
create estimates, and light gray indicating the points for which we do not have data. We know which arrestees are
cited and released in the field versus booked into jail. We can determine pretrial release rates for those currently
likely to be released within hours of booking or after about two days (i.e., at or immediately after arraignment).
We can also estimate rates of holds for risk assessment and release within 12 hours without assessment under SB
10. We do not have information about current risk assessment rates or the release decisions that would occur after
risk assessment under SB 10.

FIGURE 3
Due to data limitations, we can only examine some pre-arraignment decisions
Currentl
y Detain Detain
Arrest — Book : Pretrial | Arraign
es o0 | Assessment |
Cite and Release within Release in
Release a few hours about 2 days
Under SB 10
Hold to assess
up to 36 hours Detain Detain Detain
F Y
t t t
A . Book Y Pretrial . | Optional I . Arraiar
rrest 0o Assessment | Review | rraign
v v ' ' !
Cite and Release within Release Release Release
Release 12 hours

SOURCE: Author illustration

NOTE: Lighter gray decision points are those about which we have no information. Dotted lines indicate optional decision points: pretrial
assessment is optional under the current system, while the “optional review” under SB 10 is a pre-arraignment judicial review process that
counties are not required to implement.

There is no statewide source of information about the specific data elements—such as the current crime, criminal
history, employment, and substance use—that might be collected during pretrial investigations or how they might
inform release and detention decisions.? In addition, very little is publicly known about the number of risk
assessments conducted in counties and how risk assessments factor into pretrial decision-making. To our
knowledge, information about pretrial risk assessment in California since 2016 is limited mainly to two counties:
Sonoma and Santa Cruz.? Yet even in these two counties with long-established pretrial risk assessment systems,

name of the arrestee because those arrests could not be used to create arrest histories. To create arrest histories that best comport with the SB 10 exclusion criteria, we
included only those 2010-2015 arrests in which a complaint was sought because only those arrests can lead to conviction. In 2015, a conviction was registered in 83
percent of felony cases in which a disposition had been filed; for misdemeanors the conviction rate dropped to just under two-thirds (Judicial Council 2016, 75-6). We
created arrest histories using name and birthdate matching (supported with additional demographic and contextual information), as detailed in Technical Appendix B.
That process was imperfect and likely resulted in errors in both directions: making incorrect matches and missing potential matches. The extent of these errors is
difficult to characterize. However, we tried to err on the side of using only those match criteria we felt reasonably confident would not result in excessive mismatches.
22 See footnote 10 for additional potential data elements that could be collected during a pretrial services investigation.

23 Sonoma County has published an annual report exclusively related to the evaluation of pretrial services (Feld and Halverson 2019). In addition, the Santa Cruz
County Probation Department included some information about pretrial services in its 2018 annual report (Fletcher 2019). In 2016, Santa Clara County released the

PPIC.ORG Reforming Pretrial Justice in California 11


https://www.ppic.org/
https://www.ppic.org/wp-content/uploads/0820hhr-appendix.pdf

we do not know why some people undergo risk assessments and others do not. Without this information, we
cannot evaluate whether risk assessments are being applied consistently or equitably to people arrested for similar
crimes or who have similar criminal histories.?* Nor can we determine whether the people who are being assessed
now are the same people who are likely to be assessed under SB 10.

Our estimates assume the same numbers of arrests, felonies and misdemeanors, and decisions to cite and release
or book an arrestee into jail currently and under SB 10. It is important to note that for our estimates of current
practice, we are not able to determine how many people are risk assessed, why they are assessed, or exactly how
long arrestees are detained. For our SB 10 estimates, we are not able to project release or detention decisions for
those held for risk assessment because we do not have all of the data required to calculate whether arrestees would
likely be considered high, medium, or low risk. For example, we do not have data on employment or housing,
which some assessment tools used by counties require (Harris, Goss, and Gumbs 2019). We approximate five of
the ten primary criteria that lead to risk assessment (see text box on page 10), so we are likely underestimating the
number of risk assessments.? For the first part of our analysis, we assume that people will undergo risk
assessment only once per year.?

findings of its Bail Reform Workgroup. However, we exclude Santa Clara County from the following discussion because our conversations with the county indicate
that the pretrial landscape has shifted considerably since this report. The Los Angeles County Probation Department included some information on pretrial services in
its 2018 annual report, but little information about pretrial risk assessment (County of Los Angeles Probation Department 2019). In 2018, Sonoma County conducted
risk assessments (5,031 total assessments) after 31.4 percent of adult arrests, whereas Santa Cruz County conducted risk assessments (2,726 total assessments) after
26.0 percent of adult arrests. According to California Department of Justice’s Open Justice, there were 16,003 adult arrests in Sonoma County and 10,495 in Santa
Cruz County in 2018. Santa Cruz reported the following about those assessed and monitored pretrial, “Given the money bail options, law enforcement’s ability to cite
and release for low level offenses, as well as the “Sheriff’s O.R.” book and release with court date procedures, the remaining population assessed and eventually
monitored by Pretrial staff tend to be more serious crimes, or individuals with more complex criminal histories” (Fletcher 2019, 7).

24 Sonoma County does an excellent job of tracing how initial risk predictions are “enhanced” based on charge and criminal history and how pretrial services officers
and judges override those risk predictions, mainly to deny pretrial release or to intensify supervision conditions for those released. But Sonoma is just one of 58
counties.

25 We think we are likely underestimating by about 24 percent. See page 25 for more information.

26 \We cannot examine exclusions 3, 5, 8, and 9. In the MACR, misdemeanor DUI arrests are reported under one code, which is overly inclusive. In addition, we do not
have 10-year MACR arrest histories. Threats to witnesses are encompassed in our felony and violent felony exclusions, but they only extend back five years.
Additionally, it is unclear how often people will be assessed (and reassessed). Counties may want to reassess more or less often to determine whether a low-risk person
has become riskier over time or whether a high-risk person has become less risky over time (although the latter is harder to assess with most risk assessment tools).
Counties could choose to assess individuals at other intervals (e.g., every six months), if they meet specific criteria (e.g., have a pending charge—which is a scored
factor in many pretrial risk assessments), or each time they are arrested for an offense that meets the risk assessment criteria.
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Pre-Arraignment Release and Risk Assessment

In this section, we examine pre-arraignment release decisions from 2015 and compare them with those that are
likely under SB 10. Our analysis includes 810,266 non-incarcerated adults who were arrested in 2015, 71.2
percent for misdemeanors and 28.8 percent for felonies. As shown in Figure 4, 62.4 percent of those arrested for
misdemeanors were booked, whereas 97.8 percent of those arrested for felonies were.

FIGURE 4
Cite and release is much more common after a misdemeanor arrest
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SOURCE: Author illustration based on 2015 MACR, Tafoya et al. (2017), and SB 10.

NOTES: Excludes arrests of prisoners and escapees, who would not be eligible for pretrial release. Based on the advice of the architects of
the bill, we assume that cite and release versus booking decisions made by law enforcement will not change under SB 10.

Under SB 10, about four in ten booked arrestees would be held for risk assessment

We find that about 311,800 people, or 38.5 percent of those arrested, would be held for risk assessment at least
once per year under SB 10.?” All people booked for felonies and 23.4 percent of those booked for misdemeanors
are likely to be held for risk assessment—a process that should finish within 24 hours but could take up to 36
hours, if prosecutors petition for more time.

Felony charges would be the most common reason for risk assessment

Under SB 10, whether a person is held for risk assessment should be determined by the offense for which they are
booked and their criminal history. Figure 5 shows the number of people booked in 2015 by violent and nonviolent
felony bookings and indicators for the five misdemeanor exclusion criteria we can measure.?® We estimate the
majority of arrestees (about 498,000) would not be held for assessment. Among those who would likely have been
held for risk assessment at least once, most of them (73.1%, or nearly 228,000 arrestees) would be held because
they were booked on felony charges. Together, the exclusion criteria increase the number of risk assessments to

27 \When we present statistics related to arrests of people in 2015, we use the first 2015 arrest that would meet at least one hold criterion or the first 2015 arrest.
Sometimes they are the same; sometimes they are not.

28 The legislature could have limited risk assessment to violent felonies, which may help reduce racial disparity in pretrial detention. We are aware of one study that
directly compared different policy options regarding who to detain after risk assessment. That study found that racial equity could be achieved by detaining only the
highest-risk people charged with violent felonies or domestic violence (Picard et al. 2019).
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be made by 36.9 percent.?® If only those booked for violent felonies were assessed, fewer than 20 percent of those
booked—about 110,000 people—would be assessed statewide.*°

FIGURE 5
Felony charges would be the most common reason for assessment under SB 10
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SOURCE: Author illustration from the 2010-2015 MACR (n=587,761 adults booked in 2015).

NOTES: These estimates reference the first 2015 arrest that met a hold criterion or the first arrest. Each criterion is mutually exclusive. See
Technical Appendix B for the definitions used to approximate each criterion. Our approximation of serious or violent criminal history is an
arrest that was referred for conviction—not a conviction—in the past five years. We address this limitation further in footnote 31 on page 14.

Twenty-seven percent of those likely to be held meet one of the five exclusion criteria we can measure. People
booked for misdemeanor domestic violence are 10.9 percent of those likely to be held for risk assessment. An
additional 12.9 percent would be held because they were arrested for a serious or violent offense within five
years. However, not all people arrested for a serious or violent crimes are convicted—the actual exclusion
criterion.!

SB 10 would affect the release timing for about a quarter of booked arrestees

As shown in Table 1, we estimate about 145,600 people—or 24.8 percent of people booked—would have their
release status changed under SB 10. The vast majority (about 142,500) are misdemeanants who would be released
earlier. However, we also estimate about 3,000 felons would be held longer for risk assessment under SB 10.

Many people booked for misdemeanors would be released sooner under SB 10

Using information reported by Tafoya et al., we estimate that currently 37.1 percent of booked misdemeanants
(about 133,400 in 2015) are freed “within hours” (p. 13), 12.9 percent are released after about two days, and half

29 In Technical Appendix D, we present this figure for each county.

30 The reasons booked people are likely to be held for risk assessment are based on the first arrest that meets the hold criteria. MACR data only include information on
the most serious charge, as determined by the DOJ’s offense hierarchy. For example, a person arrested for felony robbery and repeat misdemeanor DUI would register
only for the robbery. With respect to the volume of risk assessments, this distinction is immaterial: both charges meet risk assessment criteria. Similarly, charges that
meet risk assessment criteria are generally higher on the hierarchy, so it is unlikely that we omitted potential risk assessments due to this data limitation.

31 We can examine how our measure might shift if we were able to measure convictions by looking at the statewide felony conviction rate reported by the Judicial
Council. The conviction rate for all felonies in 2015 was 83 percent—and it similarly hovered around 80 percent between 2010 and 2014 (Judicial Council 2016).
Fifty-six percent of the people who met the serious or violent criminal history criterion had only one prior arrest in the previous five years. Those who have multiple
prior arrests are near certain to be convicted at least once. After two arrests, they have only a 2.9 percent chance of not being convicted: (1-0.83)>=0.029. Among those
arrested only once, there might be about 3,825 fewer convictions = 40180-((40180*0.83*0.56)+(40180*0.44)) and therefore that many fewer risk assessments
statewide.
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are detained.®? Under SB 10, 76.6 percent of those booked into jail for misdemeanors—nearly 276,000 people—
would be released within 12 hours rather than held for risk assessment. This would constitute a significant
reduction in detention for those booked for misdemeanors—about 142,500 people who currently would be
detained or released in about two days are likely to be released within hours—provided that they do not meet one
of the five exclusion criteria we cannot approximate. Prior research suggests that people who are released within
one day, rather than being held for two to three days, may be less likely to be rearrested and more likely to meet
their court dates (Holsinger 2016; Lowenkamp, VanNostrand, and Holsinger 2013).

More people booked for felonies would be held longer under SB 10

We can draw a similar comparison with an opposite effect for those who are arrested for felonies. According to
our calculations based on the statistics reported by Tafoya et al. (2017), 4.5 percent of those released after being
booked for felonies are currently released within a few hours.®® Under SB 10, these individuals (about 3,000 in
2015) would spend up to 36 hours in jail for assessment, rather than being released within a few hours. Depending
on the results of the risk assessment, some of these individuals may not be released while their charges remain
pending.

TABLE 1
One-quarter of those who are booked would experience a change in their release status under SB 10

Released Released Released Held up to
Type Number within in about Detained within 12 36 hours for Number %
hours 2 days hours assessment
Misdemeanor = 360,017 133,387 46,622 180,008 275,935 84,082 142,548 39.6
Felony 227,744 3,075 65,248 159,421 0 227,744 3,075 1.3
All 587,761 96,037 111,870 339,429 275,935 311,826 145,623 24.8

SOURCE: Author calculation. Statistics reported by Tafoya et al. (2017) are applied to the 2015 MACR.

NOTES: Table shows that 142,548 booked misdemeanants would be released sooner under SB 10, while 3,075 booked felons would be held
longer. Some individuals who are held for risk assessment may be released after assessment.

We cannot assess how SB 10 would affect people currently released on bail

We cannot make similar comparisons for the people most likely to be affected by SB 10: those who are currently
released on bail and those who are unable to pay their bail and therefore detained. SB 10 abolishes bail, so we
know that people who are currently released or detained on bail will experience some change in how decisions
about their pretrial release are made. However, we cannot determine how SB 10 might impact their pretrial
release and its timing.

According to Tafoya et al. (2017), 53.0 percent of people released after a felony booking are released on bail in
about two days (about 36,100 in 2015) and 11.0 percent of people released after a misdemeanor booking are
released on bail in about two days (about 20,300 in 2015). The percentage is greater for felons because felons are
more likely to have bail applied and misdemeanants are more likely to be released without it.3

32 According to our calculations based on Tafoya et al. (2017), 74.1 percent of those released after a misdemeanor booking are released “within hours” of booking. See
Technical Appendix Table C2 for more details.

33 We use the following calculation: (booked and released after felonies = total booked and released-booked and released after misdemeanors)/(total booked for
felonies) = (301,991-(204,562+85,949))/(244,669+11,495)

34 See Technical Appendix Table C3.
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Although we know all people booked for felonies would be held no more than 36 hours for risk assessment, we do
not know whether they might be released or when. They could be released within a day, within two days (i.e., at
arraignment), or not until their charges resolve. Similarly, we cannot determine which misdemeanants who were
released on bail might be held for risk assessment, or whether misdemeanants held for risk assessment might be
detained thereafter.

Racial Inequity before and after SB 10

The causes of racial disparities in criminal justice outcomes are wide-ranging. Social and economic inequity can
motivate differences in criminal offending patterns, especially for violent offenses (e.g., Hindelang 1978;
Sampson and Lauritsen 1997, Tonry and Melewski 2008; O’Flaherty 2015). For example, African Americans are
more likely to be arrested for violent crimes, and this seems partly attributable to deepening socioeconomic
inequality. In examining neighborhood crime rates, Lauren Krivo and her colleagues (2018) found that most had
lower levels of violent crime in 2013 than in 1999, but very poor neighborhoods with high concentrations of
African Americans saw increases.

Laws are also enforced differently across racial groups: the processes by which people are arrested, detained, and
charged, and how their cases are resolved, are not race-neutral (Crutchfield et al. 2010; Kurlychek and Johnson
2019; Petersilia 1985). Racial disparities in formal criminal justice processing begin at arrest (Harris et al. 2009).
Research on pretrial justice, in particular, has found that African Americans and Latinos are disadvantaged
relative to whites in the amount of bail they are offered and their ability to secure pretrial release (Arnold, Dobbie,
and Yang 2018; Demuth 2003; Kutateladze et al. 2014; Schlesinger 2005).

Prior PPIC research indicates substantial racial disparities in who is arrested in California, with African
Americans and Latinos overrepresented and whites and Asian Americans underrepresented (Lofstrom et al.
2018).%¢ We depict these inequities for people arrested in 2015 in Figure 6. Latinos make up 39.0 percent of
California’s population but are 44.4 percent of those arrested, whereas whites are 38.0 percent of the population
but only 33.3 percent of those arrested. African Americans are the most overrepresented in arrests relative to their
share of the population (15.6% of arrests; 6.0% of population) and Asian Americans are the most
underrepresented (3.3% of arrests; 14.0% of population).

African Americans are the only racial group more overrepresented in arrests for felonies than in arrests overall.
Whereas African Americans are 15.6 percent of those arrested, they are 19.9 percent of those arrested for
felonies.®

35 Notably, Gary LaFree and his colleagues (2010) found substantial convergence in nationwide homicide arrest rates for whites and African Americans between 1960
and 2000.

36 The arresting officer at the scene typically records race. How officers made race determinations is unknown, but there are several potential avenues by which race
can be determined. If official identification is available, that will be used. Otherwise, the officer may assume race, ask the arrested individual to self-report race, or rely
on the criminal record, if one is available. After we created arrest histories we examined the consistency of the race variable within individuals. Of people who were
arrested two or more times (n=441,851), 89.3 percent were consistently characterized as the same race and an additional 10.6 percent were classified as one race most
frequently. The most common dual classification is Hispanic-white. See Technical Appendix B for more on how we resolved inconsistent race and gender.

37 We also see disparities in cite and release. Among those arrested for felonies, whites are more likely to be cited and released compared to people of all other races.
Whites are 32.0 percent of those arrested for felonies, but 43.5 percent of those cited and released after a felony arrest. By contrast, African Americans are only 12.9
percent of those cited and released after a felony arrest. Please see Technical Appendix Table C4 for more information.
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FIGURE 6
African Americans and Latinos are both overrepresented in arrests in California
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SOURCE: Author calculation from the 2015 MACR and Johnson (2017).

Similar racial inequities exist in how arrests are handled. In Figure 7 we show that, among those arrested, African
Americans are far more likely to be booked for felonies than people of all other races. Thirty six percent of
arrested African Americans are booked for felonies, compared with only 26.8 percent of arrested whites and
Latinos and 28.2 percent of Asian Americans. African Americans are also less likely than people of other races to
be cited and released—Iess than one-quarter of arrested African Americans are cited and released. By contrast,
about three in ten arrested Asian Americans are cited and released.

FIGURE 7
African Americans are more likely than people of all other races to be booked, particularly for felonies
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SOURCE: Author calculation from the 2015 MACR (n=810,266 people arrested).
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We relied on information reported by Tafoya et al. (2017) to estimate rates of pretrial release within two days and
pretrial detention after two days by race.® Figure 8 shows that Latinos and African Americans are far more likely
than whites and Asian Americans to be detained under the current system. African Americans are 18.6 percent of
those detained and only 13.1 percent of those released—a 5.5 percentage point discrepancy. By contrast, whites
are 39.0 percent of those released and only 29.3 percent of those detained—a 9.7 percentage point discrepancy in
the opposite and more favorable direction.

FIGURE 8
Latinos and African Americans are currently more likely than whites and Asian Americans to be detained
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SOURCE: Author calculation from the 2010-2015 MACR and Tafoya et al. (2017).

Racial inequity in arrest and booking rates would lead to inequity in holds for risk assessment

Existing racial inequity in arrest and jail booking would determine whether there is racial inequity in holds for
risk assessment. As shown in Figures 6 and 7 above, existing racial inequity in felony arrest and booking rates
disfavors African Americans, particularly relative to whites (Lofstrom et al. 2020). Under SB 10, all people
booked for felonies will undergo risk assessments, whereas those who are cited and released will not. Unless
additional policies are put in place to mitigate existing inequities in whether people are cited and released or
booked into jail, these inequities will be reproduced in the rates for which people are held for risk assessment.

The picture is more complicated among those arrested for misdemeanors because some people arrested for
misdemeanors will not be held for risk assessment. As shown in Figure 9, among those arrested for
misdemeanors, only African Americans are less likely to be released within 12 hours than they are to be held for
24 to 36 hours. African Americans make up 19.7 percent of those likely to be held for risk assessment but only
12.5 percent of those likely to be released—a 7.2 percentage point discrepancy. By contrast, whites make up 32.2
percent of those held for risk assessment and 34.7 of those released—a difference of 2.5 percentage points and in
the opposite direction. Similarly, Latinos are 42.2 percent of those held for risk assessment and 46.3 percent of
those released—an even larger discrepancy of 4.1 percentage points in the opposite and more favorable direction.

38 See Technical Appendix Figure C1. Unfortunately, we cannot break down these rates by offense level.
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FIGURE 9
Under SB 10, African American misdemeanants would be more likely to be held for assessment than released quickly
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SOURCE: Author calculation from the 2010-2015 MACR.

Some African American and Latino misdemeanants would be released sooner under SB 10, but racial
inequity in how long people are held would increase

SB 10 is likely to increase the number of African American and Latino misdemeanants who are released within
12 hours rather than held for up to two days. But it is also likely to increase inequity in how African American
misdemeanants are treated relative to misdemeanants of other races. Far more Latinos are likely to be released
sooner. Few whites and Asian Americans, if any, are likely to be detained longer. As shown in Table 2, 38.0
percent of Latinos are currently released in about two days. Under SB 10, 49.2 percent of Latinos would be
released within 12 hours—a difference of 11.2 percentage points. By comparison, the share of African Americans
who would be released sooner under SB 10 will grow by only 2.2 percentage points, from 33.7 percent to 35.9
percent. In contrast, about 200 whites and 1,300 Asian Americans who currently are likely to be released in about
two days may be held for risk assessment rather than released within 12 hours. Whether they will spend more or
less time in jail will depend on whether they are released or detained after risk assessment, which we cannot
determine.
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TABLE 2
More Latinos and African Americans are likely to be released sooner under SB 10

Number Number % Number % Number % pt
African American 96,037 32,364 33.7 34,492 35.9 2,128 2.2
Asian American 18,626 10,170 54.6 8,830 47.4 -1,340 7.2
Latino 259,310 98,538 38.0 127,758 49.2 29,220 11.2
White 196,272 95,977 48.9 95,749 48.8 -228 -0.1
Other 17,516 9,091 51.9 9,106 52.0 15 0.1
Total 587,761 246,140 275,935

SOURCE: Author calculation from the 2015 MACR and statistics reported by Tafoya et al. (2017).

NOTE: Comparisons reflect racial differences in how misdemeanor arrests are handled now relative to how they would be under SB 10.

Racial Inequity in Risk Assessments

Under SB 10, people booked for felonies or who have violent criminal histories are among the likeliest to be held
for risk assessment. Prior PPIC research found that African Americans are more likely to be arrested for felonies,
especially violent felonies, and that this inequity has persisted over many years (Lofstrom et al. 2018; 2020). Our
own analysis indicates that African Americans are about twice as likely as people of other races to be booked after
felony arrests. We therefore expect that African Americans would be more likely than people of other races to be
held for risk assessment.

Indeed, we estimate that African Americans are about 12 percentage points more likely than people of other races
to be held for risk assessment (Figure 10).%° Two factors drive this striking inequity: inequity in felony booking
rates and inequity in the likelihood of meeting one of the exclusion criteria. African Americans are at least 4
percentage points more likely than people of other races to be held for risk assessment after a violent felony
booking and at least 3 percentage points more likely to be held for risk assessment after a felony booking. African
Americans are also at least 2 percentage points more likely than people of other races to be held for risk
assessment because they have a serious or violent criminal history.*°

39 We present this figure for each county in Technical Appendix D.
40 See Technical Appendix Table C4.
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FIGURE 10
African Americans would be far more likely than people of other races to be held for risk assessment
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SOURCE: Author calculation from the 2010-2015 MACR (n=587,761 adults booked in 2015).
NOTE: Racial differences are statistically significant at p<=0.001.

Reducing Racial Inequity

Our projections of racial inequities in the rates at which people are held for risk assessments follow from a
combination of existing inequity in criminal justice outcomes and disparate offending. SB 10 alone is unlikely to
mitigate existing racial inequities, but the way the law is implemented could have an impact. For example, law
enforcement could reduce racial inequities by booking every arrestee who meets the criteria for risk assessment.
Although a consistent booking policy would result in a greater number of bookings and holds—which would
carry administrative costs and could lead to poorer criminal-justice outcomes for detainees—it would also reduce
officer discretion and racial disparities in booking decisions.

Figure 11 shows evidence of racial inequity in most booking decisions, though these inequities do not uniformly
advantage or disadvantage people of one race.** Among those who would meet the hold criteria because they
were arrested for felonies, whites are twice as likely as African Americans to be cited and released (3.1% versus
1.5% of those arrested for felonies). Under SB 10 as it is written, those who are cited and released would not be
assessed. If all people arrested for felonies were booked and then assessed, there would likely be roughly 5,200
more bookings and risk assessments, but the racial inequity associated with the booking decision would be
reduced.

41 We present this figure for each county in Technical Appendix D.
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FIGURE 11
Racial inequity in booking decisions can be eliminated by booking all those who meet the risk assessment criteria
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Similar logic can be applied to those likely to meet the misdemeanor exclusion criteria associated with domestic
violence and sex crimes. In these booking decisions, nearly one in five (19.7%) African Americans are cited
rather than booked, which means they would not be held for risk assessment. Latinos are the most disadvantaged
in this category: only 13.1 percent are cited rather than booked—a difference of 6.6 percentage points relative to
African Americans. If all people arrested on misdemeanor domestic violence or sex crimes charges that meet one
of SB 10’s exclusion criteria were booked rather than cited, there would likely be nearly 7,300 more bookings and
risk assessments made statewide—and this substantial inequity would be reduced.

When we examine criminal-history factors (supervision violation, serious or violent crime, or failure to appear)
that would lead to being held for risk assessment, Latinos are disadvantaged relative to those of other races. Only
30 percent of Latinos with a relevant criminal history are cited and released, whereas about 35 percent of those of
other races are—a 5 percentage point difference. If those whose criminal histories would meet the criteria for risk
assessment could be identified at the point of arrest, about 23,000 more people would be booked and then
assessed, thereby reducing this steep inequity.

However, achieving these equity gains would require booking and assessing tens of thousands more people.
While booking individuals who would meet risk assessment criteria would reduce officer discretion and improve
consistency and equity, this process would also run counter to SB 10’s goal of safely releasing more people into
the community. In addition, as we discuss below, these processes carry costs. The administrative costs include
booking officers’ time, pretrial services officers’ time, and associated jailing costs. Relative to cite and release,
these costs may be quite substantial (Allen 1972; Hirschel and Dean 1995). For pretrial detainees, the costs
include poorer criminal justice outcomes, job loss, and loss of safety net access.

Additionally, these modest equity gains would not address the deep inequities in felony arrest and overall pretrial
detention rates that African American currently face. Nor would they address the disproportionate holds for risk
assessment African Americans would face under SB 10. Other policy solutions will be required to correct these
inequities. For example, Sarah Picard and her colleagues (2019) explored potential solutions to inequitable
pretrial detention rates in New York City. They found that they could minimize pretrial detention and eliminate
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most racial inequity in detention rates by detaining only those people arrested for violent crimes who also fell into
the highest-risk categories.*? Under such a policy, African Americans would remain more likely to undergo risk
assessment, but more people would be released and the steep racial inequity in pretrial release could be
substantially reduced. Moreover, the principle of targeting violent arrestees at high risk of reoffending for
detention could be applied in SB 10’s pre-arraignment context (Mayson 2018). For example, SB 10 could be
refined to allow those charged with nonviolent felonies to be released without assessment. Our analysis suggests
that releasing nonviolent felons without assessment could eliminate some of the inequity in holds for risk
assessment that African Americans will face.

Pretrial Risk Assessment and Counties

In this section, we examine how SB 10’s requirements for pretrial risk assessments could affect counties. Above,
we estimate that at least 311,000 people would be held for risk assessment each year. However, counties may
conduct risk assessments multiple times in a year for those who are rearrested and meet criteria for risk
assessment. In 2015, more than one-third of arrests (37.7%) were rearrests of a person who had been arrested
earlier in the year. About half of these rearrests resulted in a booking and met at least one of SB 10’s risk
assessment criteria. If counties choose to conduct risk assessments for every booked arrest meeting one of the
assessment criteria, we estimate counties would conduct more than 450,000 risk assessments annually.*®

California’s counties vary dramatically in the number of arrests, the type of arrests (e.g., felony or misdemeanor)
and how the arrests are processed (e.g., cite and release or booking) (Lofstrom et al. 2018).%* These differences
will determine how many risk assessments are likely in each county under SB 10. In 2015, the median county
processed about 8,000 arrests. However, Los Angeles County processed nearly 275,000 arrests. Fifteen counties
processed 2,000 or fewer arrests. Eighteen counties processed more than 20,000 arrests.*

Statewide, about 70 percent of arrests are for misdemeanors and 30 percent are for felonies, yet there is

considerable variation across counties. In Marin, San Mateo, and Santa Barbara Counties, less than 18 percent of
arrests in 2015 involved felonies. In contrast, in Modoc, San Francisco, and Sierra Counties more than one-third
of arrests involved felonies.*® As described above, all felony arrests would require risk assessments under SB 10.

Counties also process these arrests differently, which would again influence the volume of risk assessments since
arrestees who are cited and released would not undergo risk assessment. Statewide, about three-quarters of arrests
lead to bookings. However, in Fresno, San Mateo, Santa Barbara, and Shasta Counties, fewer than half of 2015
arrests led to booking. By contrast, in Del Norte, Mariposa, Sutter, and Trinity Counties, 90 percent or more of
arrests did.*’

These variations contribute to the wide range in the number of risk assessments each county is likely to perform in
a given year (Figure 12). We estimate Mono County, the smallest county with its own jail, is likely to make only

42 For a summary of the Picard et al. (2019) study, see the case study in the technical appendices associated with Harris, Goss, and Gumbs (2019).

43 This estimate is also likely an underestimate, in part because we cannot measure all hold criteria. For example, some of those who are rearrested for “non-risk
assessment eligible” crimes may in fact be eligible because those crimes occurred while other charges were pending.

44 The arrest statistics reviewed in this section reference all arrests (n=1.2M), not first arrests (n=800K). Risk assessment statistics are relative to the first arrest that
meets the hold for risk assessment criteria.

4 See Technical Appendix Figures C7 to C9 for related maps.

4 In Nevada, Colusa, and San Luis Obispo Counties, less than 7 percent of arrests involved violent felonies, whereas violent felony arrest rates exceeded 15 percent in
Sacramento and Inyo Counties.

47 See Technical Appendix Figures C5 and C6 for related maps.
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110 risk assessments, whereas Los Angeles County is likely to make more than 78,000. Nineteen counties would
conduct fewer than 1,000 assessments, whereas nine counties would conduct more than 10,000.4

FIGURE 12
The number of risk assessments would likely vary dramatically across counties

[ Less than 500

| 500 to 2,000

B 2,000 to 5,000

W 5,000 to 10,000
M 10,000 to 30,000
B More than 75,000

SOURCE: Author calculation from the 2015 MACR.

Staffing Pretrial Risk Assessment

The above analysis suggests the burden associated with SB 10 will be unevenly distributed across counties. At a
minimum, counties will need to employ enough pretrial services officers to conduct pretrial risk assessments. In
addition, if counties choose to supervise some people during the pretrial period (e.g., those assessed as high risk),
they will also need to employ enough officers to handle the necessary pretrial supervision caseloads.*
California’s constitution requires the state to reimburse counties for the costs associated with implementing SB
10, but not to supplant the current investments each county already makes in pretrial services.

48 Twenty-one counties would conduct between 1,000 and 4,000 risk assessments, whereas nine counties will likely conduct between 4,000 and 10,000 risk
assessments. See Technical Appendix Table C1 for county risk assessment rates. Risk assessment rates are related to the number of arrests and the number of arrests is
related to the county population and resources. In Technical Appendix Figures C3 and C4, we map risk assessment rates by 2015 arrests and 2015 county populations.
49 The pretrial pilot studies currently underway in many counties indicate a near-universal interest in exploring different levels of pretrial supervision for those who are
released. Pretrial supervision levels and the number of people to be supervised at each level are therefore likely to play roles in staffing levels. According to the
American Probation and Parole Association, officers supervising adults at a low level can carry caseloads of about 200 people; those supervising adults at a moderate
level can carry caseloads of 50, and those monitoring at a high level should carry caseloads of 20. People released with no conditions require no direct oversight by a
pretrial services officer and therefore can be tracked administratively (Burrell 2006).
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The number of officers that may need to be hired to make risk assessments will depend on the number of
additional risk assessments that will be made, how long it will take to make them, and whether they will substitute
or complement current pretrial investigations. The best evidence available indicates that pretrial risk assessments
take about an hour to complete, whether or not they include an interview (BRWG 2016; DeMichele et al. 2018a).
In the future, it may be possible to automate risk assessments, and some counties may choose to rely solely on
such estimates, rather than collect supplemental information as part of their pretrial investigations.® To our
knowledge, no county has yet automated risk assessments due to systemic data and computing infrastructure
limitations (Harris, Goss, and Gumbs 2019). However, as part of a pilot program Los Angeles County is testing
an automated system to assess at least some arrestees (County of Los Angeles Probation Department 2020).

Counties would need to budget enough staff time to complete the expected number of risk assessments. In Los
Angeles County, this would mean ensuring at least 78,000 hours for risk assessment—the equivalent of about 52
full-time pretrial services officers.5! By contrast, making risk assessments in Mono County might require less than
three full weeks of work over the entire year. Other counties would run the gamut between Mono and Los
Angeles, both in terms of the number of risk assessments made and whether people would need to be hired to
make them.

Counties with established pretrial risk assessment systems, such as Sonoma and Santa Cruz, may already have the
capacity to perform the number of risk assessments needed under SB 10. Sonoma County already assesses about
5,000 people per year—about 1,200 more than our estimate. Similarly, Santa Cruz County currently assesses
about 2,700 people per year—about 650 more than our estimate. Our projections underestimate current practice
equally in both counties—by 24.1 percent. This discrepancy most likely stems from our inability to approximate
all of SB 10’s exclusion criteria.>?

In contrast, as of 2019, neither San Luis Obispo County nor San Bernardino County used pretrial risk assessment
tools. Under SB 10, we estimate San Luis Obispo County would need to plan for 2,200 to 2,800 risk assessments
in a year, which may require two to three full-time equivalent pretrial services officers. Similarly, San Bernardino
County would need to plan for 25,000 to 32,000 risk assessments, which translates to 17 to 21 full-time equivalent
pretrial services officers. If these counties are already performing pretrial investigations, risk assessment may
simply replace some or all of that investigation time. If they are not, the state is bound by SB 10 to absorb the cost
of hiring additional officers.

Other counties may need to hire more pretrial services officers, but perhaps not as many as our risk assessment
estimates would suggest. Many counties already employ pretrial services officers who may be able to conduct risk
assessments in lieu of or as part of ongoing pretrial investigations. According to a 2015 survey, 47 counties
employ people in pretrial services. At the time, Los Angeles County employed 178 full-time equivalent staff.
Nine counties employed the equivalent of less than one full-time staff member.%® Altogether, the survey results
suggest that between 379 and 564 people were working in pretrial services statewide in 2015, whereas the

50 SB 10 stipulates that counties can collect “[a]ny supplemental information reasonably available that directly addresses the arrested person’s risk to public safety or
risk of failure to appear in court as required.” Supplemental information is any information not required by the risk assessment. It could include more detailed
information about the circumstances of the current crime, a person’s criminal history, and his or her life circumstances. See footnote 10 for more information.

51 We assume pretrial services officers work five 8-hour shifts per week for 50 weeks each year. We further assume that they are likely to complete an average of six
risk assessments per shift, allowing for breaks and inevitable delays (e.g., in accessing arrested people and their data); 78,000/(6*5*50)=52.

52 |f these undercounts apply statewide, an additional 75,000 assessments would need to be made annually. We provide adjusted estimates in Technical Appendix
Table C1. We do not include them in the main report because we have no way of determining which arrests we may not have flagged for risk assessment.

53 Of the remaining counties, one employed 41 people; eight employed 10 to 21 people; fifteen employed between 4 and 9 people; and eleven employed between 1 to 3
people (CSJ 2015). Pretrial services are also administered through diverse means across California. In most counties that had pretrial services and participated in the
2015 survey, pretrial services were administered through probation departments (43%), which also supervise county probationers and state parolees. In 34 percent of
counties, multiple agencies oversaw pretrial services. The remaining counties administered pretrial services through the sheriff (13%), courts (4%), independent
nonprofits (4%), and independent county departments (2%) (CSJ 2015).
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equivalent of between 208 and 258 full-time officers would likely have been needed to conduct risk assessments
that year. Ultimately, whether currently employed pretrial services officers can absorb the impact of SB 10 will
depend on counties’ current risk assessment and investigative practices. The state will then make up any shortfall.

Policy Discussion

If voters approve Proposition 25 and uphold SB 10, money bail will be eliminated and counties will be required to
use risk-based assessments when making release decisions. Amid the COVID-19 pandemic, the Judicial Council
temporarily set bail at $0 for misdemeanors and some nonviolent felonies. Although the zero-bail order might
have served as a partial test case for SB 10’s reforms, data availability precludes us from determining the extent to
which it affected pretrial release. Instead, we use the most recent data available to examine how some release
decisions would change under SB 10.

Approximately 60 percent of people who are booked into jail in California—500,000 people—would be released
without undergoing risk assessment. Roughly 142,500 people arrested for misdemeanors would likely be released
sooner under SB 10 than they would be under the current system, and about 3,000 people arrested for felonies
would likely be held longer.>* Altogether, about 311,000 arrestees would likely meet the criteria for risk
assessment at least once annually. The number of arrestees who undergo risk assessments could be as high as
387,000.%° Counties may also assess people more than once per year, which would increase the number of
assessments. How many risk assessments are likely—and their distribution across the state—matters because risk
assessments may be costly to administer. In addition, holding people in jails for risk assessments could lead to
negative criminal-justice and employment outcomes for detainees, though more people are likely to be released
sooner under SB 10 than they would be under the current system.

The total costs associated with conducting pretrial risk assessments will depend on factors that vary by county,
such as whether counties currently use risk assessment tools or conduct pretrial investigations. In counties that do
not currently conduct pretrial risk assessments, such as San Luis Obispo and San Bernardino, more risk
assessments are certain, but those assessments may supplant other pretrial investigations, which would offset the
greater costs associated with assessment. Others counties, such as Sonoma and Santa Cruz, have already
integrated pretrial risk assessments into their pretrial processes and may need to make fewer adjustments, with
lesser costs for the state, under SB 10.%¢

Some opponents of SB 10 worry that it will propagate existing racial inequity in the pretrial justice system.
Specifically, they express concern that African Americans may be disproportionately assessed as high risk and
more likely to be detained than people of other races, particularly whites (Angwin et al. 2016; Mayson 2019).
Although we cannot address this particular concern with the available data, we estimate that African Americans
would be more likely than people of other races to be held for risk assessment by at least 12 percentage points
(49% African Americans, 37% whites and Latinos, 36% Asian Americans). This steep inequity stems primarily
from higher arrest and booking rates for felonies among African Americans. However, criminal history also plays

54 Based on prior research, those who are likely to be released within 12 hours, rather than held for two days, are likelier to experiences fewer negative consequences of
pretrial detention (Holsinger 2016; Lowenkamp, VanNostrand, and Holsinger 2013).

55 Since we cannot measure all the assessment criteria, the initial number is likely an underestimate. Based on comparisons between our estimates and the number of
risk assessments reported by Sonoma and Santa Cruz Counties in 2018, we likely underestimate the number of risk assessments by about 24 percent in those counties.
If our statewide estimates are similarly low, there would be 387,000 risk assessments.

% The adjustments needed in those counties may therefore reflect differences in who is likely to be held under SB 10 relative to current practice.
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a role. Among those booked in jail, African Americans are more likely to have a serious or violent offense in their
criminal history, a factor that would lead to risk assessment.

Greater consistency in booking could help mitigate some of these racial inequities, since African Americans and
Latinos are currently less likely to be cited and released than whites and Asian Americans. For example, if all
people likely to meet the criteria for risk assessment were booked into jail, this would reduce existing inequities in
booking decisions. Such a policy would also help ensure that the processes governing pretrial decisions are
consistently applied to all arrested people. However, this approach would come with greater costs to arrestees,
counties, and the state, as it would require 35,000 more bookings and risk assessments. Moreover, it would not
alleviate the lion’s share of the deep inequity African Americans face. Other policy solutions and approaches will
be required to eliminate the steep inequity between African Americans and other racial groups in the rates of
arrests, bookings, and holds for risk assessment.

Regardless of whether SB 10 is upheld or repealed, the state and county governments should develop and
implement pretrial justice policies and systems that enable evaluation of where and why inequities arise (Feld and
Halverson 2019; Harris, Goss, and Gumbs 2019; Picard et al. 2019). A comprehensive understanding of the
possible political, economic, and criminal-justice impacts of SB 10 for various stages of criminal justice
processing and across a broad range of regional contexts would require a statewide integrated data system that
contains county arrest, jail, and court data, including how release and detention decisions are made.%” Only with
this information can counties and the state determine the effectiveness of potential reforms and assess whether
they are improving the accuracy, transparency, and equity of the pretrial system.®

57 Assessing the impacts of replacing money bail with pretrial risk assessment would require additional information, including why people are and are not assessed,
assessment results, release recommendations, other data informing release decisions, final release decisions, and reasons release recommendations are overridden, if
they are.

58 Other states, such as Idaho, are working to develop integrated criminal justice data systems (Brown 2020). Federal funding may be available to assist with this
undertaking (BJS 2020).

PPIC.ORG Reforming Pretrial Justice in California 27


https://www.ppic.org/

REFERENCES

ABA (American Bar Assocation). 2007. ABA Standards for Criminal Justice, Third Edition, Pretrial Release. American Bar Association.
Adler, Ben. 2018. “Breakthrough in Effort to End Cash Bail in California.” Capitol Radio.

Allen, Jeffrey, M. 1972. “Pretrial Release under California Penal Code Section 853.6: An Examination of Citation Release.” California
Law Review 60: 1339-1370.

Amatya, Pranita, Shelby King, Shelby McNabb, and Heidi Schultheis. 2017. Bail Reform in California. UCLA Luskin School of Public
Affairs.

Anderson, Chloe, Cindy Redcross, Erin Valentine, and Luke Miratrix. 2019. Evaluation of Pretrial Justice System Reform That Use the
Public Safety Assessment: Effects of New Jersey’s Criminal Justice Reform. MDRC Center for Criminal Justice Research.

Angwin, Julia, Jeff Larson, Surya Mattu, and Lauren Kirchner. 2016. “Machine Bias.” ProPublica, May 23.

Arnold, David, Will S. Dobbie, and Peter Hull. 2020. “Measuring Racial Discrimination in Bail Decisions.” National Bureau of Economic
Research.

Arnold, David, Will Dobbie, and Crystal S. Yang. 2018. "Racial Bias in Bail Decisions.” The Quarterly Journal of Economics 133 (4):
1885-1932.

Baradaran, Shima, and Frank L. Mclintyre. 2011. "Predicting Violence." Texas Law Review (90): 497.

Baughman, Shima Baradaran. 2017. “The Bail Book: A Comprehensive Look at Bail in America's Criminal Justice System.” Cambridge
University Press.

Baughman, Shima Baradaran. 2018. “The History of Misdemeanor Bail.” BUL Review.
Beeley, Arthur. 1927. The Bail System in Chicago. University of Chicago Press.

Berk, Richard, Justin Bleich, Adam Kapelner, Jaime Henderson, Geoffrey Barnes, and Ellen Kurtz. 2014. "Using Regression Kernels to
Forecast a Failure to Appear in Court."

Bird, Mia, Sonya Tafoya, Ryken Grattet, and Viet Nguyen. 2016. How Has Proposition 47 Affected California’s Jail Population? Public
Policy Institute of California.

Bird, Mia, Magnus Lofstrom, Brandon Martin, Steven Raphael, and Viet Nguyen. 2018. The Impact of Proposition 47 on Crime and
Recidivism. The Public Policy Institute of California.

BJS (Bureau of Justice Statistics). 2020. “Criminal Justice Data Improvement Program.”

Bonta, Rob. 2018. "The California Money Bail Reform Act: Ensuring Pretrial Justice and Public Safety." UCLA Criminal Justice Law
Review.

Brown, Nathan. 2020. “Bill to Create New Criminal Justice Data System Introduced.” Idaho Press.
BRWG (Bail Reform Work Group). 2016. Consensus Report on Optimal Pretrial Justice. County of Santa Clara.

Burrell, Bill. 2006. “Caseload Standards for Probation and Parole (September 2006).” American Probation and Parole website. Accessed
April 27, 2020.

California Courts. 2019. Summary of Release and Detention Process Under SB 10 (Bail Reform Legislation). California Courts: The
Judicial Branch of California.

California Courts. 2020a. “Coronavirus Updates.” California Courts: The Judicial Branch of California
California Courts. 2020b. “How Criminal Cases Work.” California Courts: The Judicial Branch of California.
County of Los Angeles Probation Department. 2018. County of Los Angeles Probation Department Annual Report.

County of Los Angeles Probation Department. 2020. Probation Department’s acceptance of the Judicial Council of California’s Pretrial
Release Pilot Program Grant Award.

PPIC.ORG Reforming Pretrial Justice in California 28


https://www.ppic.org/
https://scholar.google.com/scholar?cluster=4702817685049733653&hl=en&as_sdt=2005&sciodt=0,5
https://www.ppic.org/content/pubs/report/R_316MB3R.pdf
https://www.ppic.org/publication/the-impact-of-proposition-47-on-crime-and-recidivism/
https://www.ppic.org/publication/the-impact-of-proposition-47-on-crime-and-recidivism/
https://www.bjs.gov/index.cfm?ty=tp&tid=4
https://www.idahopress.com/news/local/bill-to-create-new-criminal-justice-data-system-introduced/article_7edec5ba-f9cc-524a-9513-392cceecca23.html
https://www.sccgov.org/sites/ceo/Documents/final-consensus-report-on-optimal-pretrial-justice.pdf
https://www.appa-net.org/eweb/docs/APPA/stances/ip_CSPP.pdf
https://www.courts.ca.gov/documents/sb10-summary-of-bail-legislation.pdf
https://newsroom.courts.ca.gov/coronavirus-updates
https://www.courts.ca.gov/1069.htm?rdeLocaleAttr=en
https://probation.lacounty.gov/2018-annual-report/
http://file.lacounty.gov/SDSInter/bos/supdocs/143740.pdf
http://file.lacounty.gov/SDSInter/bos/supdocs/143740.pdf

Crutchfield, Robert, April Fernandes, and Jorge Martinez. 2010. “Racial and Ethnic Disparity and Criminal Justice: How Much Is Too
Much?” The Journal of Criminal Law and Criminology.

CSJ (Californians for Safety and Justice). 2015. Pretrial Progress: A Survey of Pretrial Practices and Services in California. Boston:
Crime and Justice Institute.

CSJ (Californians for Safety and Justice), Community Resources for Justice. (n.d.) Pretrial Release in California: Legal Parameters for
Evidence-Based Practices.

de Tocqueville, Alexis. 2003. Democracy in America. VVol. 10. Regnery Publishing.
DeMichele, Matthew, Peter Baumgartner, Michael Wenger, Kelle Barrick, Megan Comfort, and Shilpi Misra. 2018a. “The Public Safety
Assessment: A Re-Validation and Assessment of Predictive Utility and Differential Prediction by Race and Gender in

Kentucky.”

DeMichele, Matthew, Megan Comfort, Shilpi Misra, Kelle Barrick, and Peter Baumgartner. 2018b. “The Intuitive-Override Model:
Nudging Judges toward Pretrial Risk Assessment Instruments.”

Demuth, Stephen. 2003. "Racial and Ethnic Differences in Pretrial Release Decisions and Outcomes: A Comparison of Hispanic, Black,
and White Felony Arrestees.” Criminology 41 (3): 873-908.

Dobbie, Will, Jacob Goldin, and Crystal S. Yang. 2018. "The Effects of Pretrial Detention on Conviction, Future Crime, and Employment:
Evidence from Randomly Assigned Judges." American Economic Review 108 (2): 201-40.

Feld, Samantha and Robert Halverson. 2019. Sonoma County Pretrial Services Program 2018 Annual Report. Sonoma County Pretrial
Services.

Fletcher, Sarah. 2019. Adult Probation Division Annual Report, 2018. Santa Cruz Probation Department.
Goldkamp, John. 1985. “Danger and Detention: A Second Generation of Bail Reform.” The Journal of Criminal Law and Criminology.
Grant, Glenn A. 2019. Jan. 1-Dec. 31 2018 Report to the Governor and the Legislature. New Jersey Judiciary

Grattet, Ryken, Sonya Tafoya, Mia Bird, and Viet Nguyen. 2016. California’s County Jails in the Era of Reforms. Public Policy Institute of
California.

Harris, Heather, Justin Goss and Alex Gumbs. 2019. Pretrial Risk Assessment in California. Public Policy Institute of California.

Harris, Casey T., Darrell Steffensmeier, Jeffrey T. Ulmer, and Noah Painter-Davis. 2009. “Are Blacks and Hispanics Disproportionately
Incarcerated Relative to Their Arrests? Racial and Ethnic Disproportionality between Arrest and Incarceration.” Race and Social
Problems 1 (4): 187-189.

Hayes, Joseph, and Heather Harris. 2020. “California’s Jail Population Has Plummeted during COVID-19.” PPIC Blog, May 8.

Heaton, Paul S. 2020. "The Expansive Reach of Pretrial Detention." North Carolina Law Review 98: 20-10.

Hindelang, M. J. 1978. “Race and Involvement in Common Law Personal Crimes.” American Sociological Review 43 (1): 93.

Hirschel, J. David and Charles W. Dean. 1995. “The Relative Cost Effectiveness of Citation and Arrest.” Journal of Criminal Justice 23
(1): 1-12.

Holsinger, Alexander. 2016. Research Brief Exploring the Relationship between Time in Pretrial Detention and Four Outcomes. Crime and
Justice Institute.

HRW (Human Rights Watch). 2017. “Not in it for Justice”: How California’s Pretrial Detention System Unfairly Punished Poor People.
Human Rights Watch.

HRW (Human Rights Watch). 2018. “US: Money Bail and Profile Based Risk Assessment: Question and Answer Documents Analyze
Their Dangers.” Human Rights Watch.

Judicial Council of California. 2016. 2016 Court Statistics Report: Statewide Caseload Trends. Judicial Council of California.

Kleinberg, Jon, Himabindu Lakkaraju, Jure Leskovec, Jens Ludwig, and Sendhil Mullainathan. 2017. “Human Decisions and Machine
Predictions.” The Quarterly Journal of Economics 133 (1): 237-293

PPIC.ORG Reforming Pretrial Justice in California 29


https://www.ppic.org/
https://sonomacounty.ca.gov/Probation/Planning-Implementation-and-Evaluation/Research-and-Reports/Report-Summary-Pretrial-Annual-Report-2018-20190703/
http://www.co.santa-cruz.ca.us/Portals/0/County/prb/pdfs/Annual%20Reports/Adult%20Probation%20Annual%20Report%202018%20DRAFT%2005202019.pdf
https://www.ppic.org/publication/californias-county-jails-in-the-era-of-reform/
https://www.ppic.org/publication/pretrial-risk-assessment-in-california/
https://www.ppic.org/blog/californias-jail-population-has-plummeted-during-covid-19/
https://www.courts.ca.gov/documents/2016-Court-Statistics-Report.pdf

Kleinberg, Jon, Jens Ludwig, Sendhil Mullainathan, and Cass R. Sunstein. 2019. “Discrimination in the Age of Algorithms.” National
Bureau of Economics Working Paper 25548.

Krivo, Lauren, Maria B. Velez, Christopher J. Lyons, and Jason B. Philips. 2018. “Race, Crime, and the Changing Fortunes of Urban
Neighborhoods, 1999-2013.” Du Bois Review: Social Science Research on Race 15 (1): 47-68.

Kurlychek, Megan C., and Brian D. Johnson. 2019. "Cumulative Disadvantage in the American Criminal Justice System." Annual Review
of Criminology 2: 291-319.

Leslie, Emily, and Nolan G. Pope. 2017. "The unintended impact of pretrial detention on case outcomes: Evidence from New York City
arraignments.” The Journal of Law and Economics 60 (3): 529-557.

Levin, David. 2012. Santa Clara County, California Pretrial Risk Assessment Instrument. Pretrial Justice Institute.

Lofstrom, Magnus and Steven Raphael. 2015. Realignment, Incarceration, and Crime Trends in California. Public Policy Institute of
California.

Lofstrom, Magnus, Mia Bird, and Brandon Martin. 2016. California’s Historic Corrections Reforms. Public Policy Institute of California.

Lofstrom, Magnus, Justin Goss, Joseph Hayes, and Brandon Martin. 2019. Racial Disparities in California Arrests. Public Policy Institute
of California.

Lofstrom, Magnus, Alexandria Gumbs, Joseph Hayes, and Brandon Martin. 2020. Felony Arrests in California. Public Policy Institute of
California.

Lofstrom, Magnus, and Brandon Martin. 2020. “Jail Bookings Down Significantly during COVID-19.” PPIC Blog, May 6.

Lofstrom, Magnus, Brandon Martin, Justin Goss, Joseph Hayes, and Steven Raphael. 2018. New Insights into California Arrests: Trends,
Disparities, and County Differences. Public Policy Institute of California.

Lovins, Brian, and Lori Lovins. 2015. Riverside Pretrial Assistance to California Counties (PACC) Project: Validation of a Pretrial Risk
Assessment Tool. Correctional Consultants Inc.

Lowenkamp, Christopher T., Marie VanNostrand, and Alexander Holsinger. 2013. The Hidden Costs of Pretrial Detention. The Laura and
John Arnold Foundation.

Mamalian, Cynthia A. 2011. State of the Science of Pretrial Risk Assessment. Pretrial Justice Institute.

Mayson, Sandra Gabriel. 2018. “Dangerous Defendants.” The Yale Law Journal 127: 490-568.

Mayson, Sandra Gabriel. 2019. “Bias In, Bias Out.” The Yale Law Journal 128 (8): 2218-2300.

Mclntyre, Frank, and Shima Baradaran. 2013. "Race, Prediction, and Pretrial Detention." Journal of Empirical Legal Studies 10 (4): 741-770.

NTFFFBP (National Task Force on Fines, Fees, and Bail Practices). 2019. Bail Reform: A Practical Guide Based on Research and
Experience. NTFFFBP.

O’Flaherty, Brendan. 2015. The Economics of Race in the United States. Harvard University Press.

PDRW (Pretrial Detention Reform Workgroup). 2017. Pretrial Detention Reform: Recommendations to the Chief Justice. Judicial Council
of California.

Petersilia, Joan. 1985. "Racial Disparities in the Criminal Justice System: A Summary." Crime & Delinquency 31 (1): 15-34.

Picard, Sarah, Matt Watkins, Michael Rempel, and Ashmini Kerodal. 2019. “Beyond the Algorithm: Pretrial Reform, Risk Assessment,
and Racial Fairness.” New York: Center for Court Innovation.

PJI (Pretrial Justice Institute). 2013. Pretrial Risk Assessment 101: Science Provides Guidance on Managing Defendants.
PJI (Pretrial Justice Institute). 2017. Pretrial Risk Assessment Can Produce Race-Neutral Results. Pretrial Justice Institute.

Pound, Rosco, and Felix Frankfurter. 1922. “Criminal Justice in Cleveland: Reports of the Cleveland Foundation Survey of the
Administration of Criminal Justice in Cleveland, Ohio,” The Foundation.

PPIC.ORG Reforming Pretrial Justice in California 30


https://www.ppic.org/
https://www.ppic.org/publication/realignment-incarceration-and-crime-trends-in-california/
https://www.ppic.org/publication/californias-historic-corrections-reforms/
https://www.ppic.org/publication/racial-disparities-in-california-arrests/
https://www.ppic.org/publication/felony-arrests-in-california/
https://www.ppic.org/blog/jail-bookings-down-significantly-during-covid-19/
https://www.ppic.org/publication/new-insights-into-california-arrests-trends-disparities-and-county-difference/
https://www.ppic.org/publication/new-insights-into-california-arrests-trends-disparities-and-county-difference/
https://www.courts.ca.gov/documents/PDRReport-20171023.pdf

Rabuy, Bernadette, and Daniel Kopf. 2016. “Detaining the Poor: How Money Bail Perpetuates an Endless Cycle of Poverty and Jail Time.”
Press release, Prison Policy Initiative, May 10.

Robertson, Jim, and Michael R Jones. 2013. Sonoma Pretrial Risk Assessment Tool (SPRAT) Report. Sonoma County.

Sampson, Robert J. and Janet L. Lauritsen. 1997. “Racial and Ethnic Disparities in Crime and Criminal Justice in the United States.” Crime
and Policy 21: 311-374.

Schlesinger, Traci. 2005. "Racial and Ethnic Disparity in Pretrial Criminal Processing." Justice Quarterly 22 (2): 170-192.

Schnacke, Timothy. 2014. Fundamentals of Bail: A Resource Guide for Pretrial Practitioners and a Framework for American Pretrial
Reform. National Institute of Corrections.

Scott, Thomas, E. 1989. “Pretrial Detention under the Bail Reform Act of 1984: An Empirical Analysis.” American Criminal Law Review,
27 (1): 1-52.

Smith, Allison. 2019. “US Constitutional Limits on State Money-Bail Practices for Criminal Defendants.” Congressional Research Service.
Starr, Sonja B. 2014. “The Risk Assessment Era: An Overdue Debate.” Federal Sentencing Reporter 27 (5): 205-206.

Stevenson, Megan T. 2018. "Distortion of Justice: How the Inability To Pay Bail Affects Case Outcomes." The Journal of Law, Economics,
and Organization 34 (4): 511-542.

Tafoya, Sonya 2013. Assessing the Impact of Bail on California’s Jail Population. Public Policy Institute of California.
Tafoya, Sonya. 2015. Pretrial Detention and Jail Capacity in California. Public Policy Institute of California
Tafoya, Sonya, Mia Bird, Viet Nguyen, and Ryken Grattet. 2017. Pretrial Release in California. Public Policy Institute of California.

Tonry, Michael and Matthew Melewski. 2008. “The Malign Effects of Drug and Crime Control Policies on Black Americans.” Crime and
Justice 37 (1): 1-44.

Tonry, Michael. 2014. "Legal and Ethical Issues in the Prediction of Recidivism." Federal Sentencing Reporter 26 (3): 167-176.
Tyler, Jasmine. 2018. “Human Rights Watch Opposes California Senate Bill 10, The California Bail Reform Act.” Human Rights Watch.

VanNostrand, Marie. 2013. New Jersey Jail Population Analysis: ldentifying Opportunities to Safely and Responsibly Reduce the Jail
Population. Luminosity in Partnership with the Drug Policy Alliance.

Westervelt, Eric. 2018. “California's Bail Overhaul May Do More Harm Than Good, Reformers Say.” NPR.

Widgery, Amber. 2018. Trends in Pretrial Release: State Legislation Update. National Conference of State Legislatures.

PPIC.ORG Reforming Pretrial Justice in California 31


https://www.ppic.org/
https://www.ppic.org/publication/assessing-the-impact-of-bail-on-californias-jail-population/
https://www.ppic.org/publication/pretrial-detention-and-jail-capacity-in-california/
https://www.ppic.org/publication/pretrial-release-in-california/

ABOUT THE AUTHORS

Heather Harris is a research fellow at the Public Policy Institute of California, where she examines criminal justice programs, practices,
and policies. She has published research on the impact of cellmate relationships on reoffending and on the effects of domestic violence
arrests on mortality in Criminology and the Journal of Experimental Criminology, respectively. Prior to joining PPIC, she was a
postdoctoral researcher at the University of California, Berkeley, where her work focused on young men undergoing the transition to
adulthood after prison. She and David J. Harding coauthored a book, After Prison: Navigating Adulthood in the Shadow of the Justice
System (2020), based on that work. She received her PhD in criminology and criminal justice from the University of Maryland, College
Park, and an MPP from the University of Chicago Harris School.

Magnus Lofstrom is policy director of criminal justice and a senior fellow at PPIC, and a visiting professor at the Goldman School of
Public Policy at the University of California, Berkeley. Focusing on crime rates and recidivism, his recent work examines criminal justice
reforms in California. His research also spans issues in immigration, education, and entrepreneurship. His research has been published in
numerous academic books and journals, including Review of Economics and Statistics, Journal of Economic Perspectives, Journal of
Human Resources, Demography, Criminology & Public Policy, and Journal of Population Economics. He serves on the editorial board

of Industrial Relations and was a member of then—California State Controller John Chiang’s Council of Economic Advisors. Prior to
joining PPIC, he was a faculty member at the University of Texas at Dallas and the University of California, Irvine. He received his PhD in
economics from the University of California, San Diego.

Alexandria Gumbs is a research associate at the Public Policy Institute of California, where she focuses on corrections. Prior to PPIC, she
conducted research on voter participation and the availability of public transportation. She holds a BA from Princeton University’s
Woodrow Wilson School of Public and International Affairs.

ACKNOWLEDGMENTS

Many people helped us produce this work. Dean Rowan at the Berkeley Law library and Paul David King at the University of California,
Berkeley’s Institute of Government Studies library assisted us in building our pretrial reform timeline. Matthew Fiske and his staff at the
Santa Clara County Office of Pretrial Services generously answered our endless questions. Meghan Guevara helpfully explained the
Pretrial Justice Institute’s perspective on pretrial risk assessment. Two external reviewers—Emily Owens at the University of California,
Irvine, and one reviewer whose institution prefers anonymity—and three internal reviewers—Caroline Danielson, Julien Lafortune, and
Mary Severance—provided comments that helped us to reshape and refine this piece. As always, we are deeply indebted to our editor,
Vicki Hsieh, for the careful attention she gives our work. Finally, we appreciate our continued collaboration with the California Department
of Justice. Their data makes our work possible.

PPIC.ORG Reforming Pretrial Justice in California 32


https://www.ppic.org/

PUBLIC POLICY
INSTITUTE OF
CALIFORNIA

Board of Directors

PPIC.ORG

Steven A. Merksamer, Chair
Senior Partner

Nielsen Merksamer Parrinello
Gross & Leoni LLP

Mark Baldassare
President and CEO
Public Policy Institute of California

Maria Blanco

Executive Director

University of California
Immigrant Legal Services Center

Louise Henry Bryson
Chair Emerita, Board of Trustees
J. Paul Getty Trust

A. Marisa Chun
Partner
Crowell & Moring LLP

Chet Hewitt
President and CEO
Sierra Health Foundation

Phil Isenberg
Former Chair
Delta Stewardship Council

Mas Masumoto
Author and Farmer

Leon E. Panetta
Chairman
The Panetta Institute for Public Policy

Gerald L. Parsky
Chairman
Aurora Capital Group

Kim Polese
Chairman
ClearStreet, Inc.

Karen Skelton
Founder and President
Skelton Strategies

Helen Iris Torres
CEO
Hispanas Organized for Political Equality

Gaddi H. Vasquez

Retired Senior Vice President,
Government Affairs

Edison International
Southern California Edison

Reforming Pretrial Justice in California 33


https://www.ppic.org/

N . PUBLIC POLICY
:‘77]’&* ppl: . INSTITUTE or CALIFORNIA

The Public Policy Institute of
California is dedicated to informing
and improving public policy in
California through independent,
objective, nonpartisan research.

Public Policy Institute of California PPIC Sacramento Center
500 Washington Street, Suite 600 Senator Office Building
San Francisco, CA 94111 1121 L Street, Suite 801
T: 415.291.4400 Sacramento, CA 95814
F: 415.291.4401 T: 916.440.1120
PPIC.ORG F: 916.440.1121



https://www.ppic.org/
https://www.ppic.org/
https://www.ppic.org/

	Heather M. Harris and Magnus Lofstrom
	Reforming Pretrial Justice in California

